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z~ta sm?gr ienr ftRaia I.
(IE!") Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-019/2024-25 and 29.04.2024

Ra flan +7zr I 3fr uria #a, nzgma (sf#ca)
(if) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

sta fr fatal
('cf) Date of issue

01.05.2024
..

Arising out of Order-In-Original No. AHM-CEX-003-REASSIGNED-AC-RRK-19-2022-23

("&) dated 30.01.2023 passed by the Assistant Commissioner, CGST, Division-Himmatnagar,

Gandhinagar Commissionerate

&i cfl <:1 i:fi a f 'i:fiT -.=rn=r ~ "9clT I M/s New Randhawa Roadlines, Plot No. 159/2, Outside

('cf) Name and Address of the Nana Chiloda Ring Road, NH 8, Valad, Gandhinagar,
Appellant Gujarat - 382330

Rl? anfa< ft-sr?gr sriatr rgra #a zit azsrsgr %- #Ra renf@faRt aatg; re
srf@er#tttsf srzrargderura rga#mar&, sur fatnear h fasgt rmar?I
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) #ta zgtaa gem srfeRau, 1994 ft err saa faaarg ngti ahapal arr cfTT"

sq-nrr k 7erpa h siaia galrr sac ft Ra, +rd4T, fcRr tj';{ li;,JlJ, ~ R'mlr,
tftif, fala, ira+rrf, fa«t: 110001 t47 aft fez :­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) RmRgf hasa fl zRmtatflt aerr qr sr #tarr fast
.._ .._ =~ "'\• ..:+ "" I"' "'\• £ rrrr "e "' A--r++ "' "'·ij-u:g~t~•(~I{ ff~ '4-{U,s 1•11{ .:[ ~ "1 \JITTf g"Q: .:fm .:f, 'lJT 1Cflt1 I '4-{U,s 1◄11 { qr sos4I4 ir I cfil {© 1'1 'l=f

fas«ft asrtu gtr#r4nr aau g& zt
In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another duripg-1:h~ourse· 31 +a»of processing of the goods in a warehouse or in storage whether m a~a'<;no!Y:,9'~ a
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(a) saharzfhr ugaqr faff@amtnr mr a [Raf sritr genmT

aaraa rahRaz#atah atzfttatrRaffa 2
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

V

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(cf) if@rte fr area gra %ah fez Rt z4fr?fez rr #&?sit skr Rt <a
mu l;Cf~ ~ 13,a I RIn gm, st{tr ah gnuRa at +a "9\ m~ if fcr-a" arrnfui:r (t=r 2) 1998

mu 109r far Ru ·z zt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at sgrar gm (aft ) Ra1al, 2001 h fa 9 a sia=fa faff@e su «int zg-8zt
'Sf@'4T if' fa st2gr #fa starRa f2ala cfr;:r m"ff ~ '41 ct (½._<i-1-a:iR~f l;Cf ~ a:{R~f # ir-ir
fat h rt fa aar fur star Rey suh rr arar < mr er ff k zia#a arr 35-~ if
'f.-1-mfurfrawarhqr #rrtr-6 arrRr #fa st 2tft arfeqt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescrib~d fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f<:Fcl\lJ.-J~~m~~~~'Q;cfi~mm~cfi1i' '@c1Tm200/-tf?rn"~#
sq sit szt iaaaa caraarr gtt 1000/- t fra ftsq1

The revision application shall be accompanied by a fee of Rs.200 / - where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac_.

mm~,~ -a ,9 1 ~1 ~ l;Cf "ftcffcfi''{4fr rntf@au k 4fa zft:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~c91G.rl~m~, 1944#mu35-GIT/35-~~~:-
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) 5ffa qRaa aarz tar ?k zrtar Rt sfha, aft h frat gen, fl
3graa gr4 vi hara zrfll nzatf@aw (fez) Rt 4fr 2fr ft~mar,gala(a 2d mar,
il§~lffi ~, ann:c!T, ffi'tl(i-iPI<, ~'Q.~~liillc.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ntlfl.oor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in th _,)Q~Ul 't(q~.

crossed bank draft in favom of Asstt. Registar of a branch of any no ·~$"~~;\.:;.,
2 ri ~r \f.~;.t 11 :.~.-)z • :'\~v -..;,..:.;.) :,•!)° • ' ..., ' ,f .' I
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the '.fribunal is situated.

(3) f@rstrim&q smr?ii mr+r?gr gar ? at r@tsr jagfuRrr mrgarsrj
tr fat war re sa zr # gt g 'lTT % Rm -crcft" ffi ff ffl t~ "ll"~ dl4"1ffi-4

+rrznf?law tufl zra4trat Rt qa zaaa furmar? I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Tr1rt gr# sf@far 1970 znt tijlfaa Rt sr{aft -1 siafaffRa furr sh
~"lj"f~a:[R~f "lj"~ f.-101-47if@2rashh sear re)at ua4fas6. 50 "9-?r cfif ..-41-41~ -4

gen ease+r@trare
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ~~~mr lTI1im 9TT" f.-1 ;tj';j 01 ~ffi mm Rt at sft zr naffa fearwar ? st m+lT
g«a, a€taGar«a gt«eauhara sRRta +ant(f@raw (a4ffafe) fr, 1982 fer?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr zn, hat3rraa gen viaa zflfra +rnf@raw (fez) uufafta r?
"?i cfidottiii~I (Demand)~~ (Penalty) cfif 10% Tf aar mar zarf ? zraifk, srf@aaf \lllTT
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

~'3(C[R~afR~t~. ~~~"cficto-4"c!TT- l=fm (Duty Demanded) I

(1) m (Section) llD t~frtmfur"D"fu;
(2) "R"-4T +1aa #ale#fez Rtufr;
(3)ahefail kfr 6hazer uf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6 l (i) z 3mgr7fasfnf@laweh rr szt gs srrar grar awrs fa ellRa "@" err~~ if(;

~~ 1o% rat it sz haau f ct IRa if aa avg#10%grRt st raft?
In view of above, an appeal against this order shall lie before the T_;iP..:un.~ on

Payment of 10% of the duty demanded where duty or duty and penalty . ~~in}q1,SJ/tite,r' :.-> "
or penalty, where penalty alone is in dispute." ;/''r ;.Jfi}~~,
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F. No.: GAPPL/COM/STP/5265/2023

3r41fza3re/ ORDER-IN-APPEAL

The present appeal has been filed by Mis New Randhawa Roadlines, Plot

No. 159/2, Outside Nana Chiloda Ring Road, NH 8, Valad, Gandhinagar, Gujarat

- 382330 (hereinafter referred to as "the appellant") against Order in Original No.

AHM-CEX-003-REASSIGNED-AC-RRK-19-2022-23 dated 30.01.2023

[hereinafter referred to as "impugned order"] passed by the Assistant

Commissioner, CGST, Division-Himmatnagar, Gandhinagar Commissionerate

[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were registered

under Service Tax registration no. BFQPR8188JSD001 and engaged in providing

ofTransport ofTransport of Goods by Road/ Goods Transport Agency Service. As

per information received from the Income Tax Department, it was observed that

during the period F.Y. 2014-15, the appellant had declared less the gross value of

Sale of Services in ST-3 returns than the gross value of Sale of Services in Income

Tax Returns / TDS Returns. Accordingly, in order to verify, the appellant were

asked for the details of services provided during the period but they didn't submit

any reply. Further, the jurisdictional officers considering the services provided by

the appellant as taxable determined the Service Tax liability for the F.Y. 2014-15

on the differential value of 'Sales of Services' under Sales/Gross Receipts from

Services (Value from ITR) /Form 26A$ & ST-3 as details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax
No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be

demanded (in Rs.)
1. 2014-15 14,29,745/­ 12.36% 1,76,715/-

3. A Show Cause Notice vide F.No.IV/16-09/TPI/PI/Batch 3B/2018-19/Gr.III

dated 25.06.2020 (in short 'SCN') was issued to the appellant wherein it was

proposed to:

Demand and recover service tax amounting to Rs.1,76,715/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under

Section 7 5 of the Finance Act, 1994 ;

}> Impose penalty under Section 77 and 78 ofthe Finance Act, 1994;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs.1,76,715/- was confirmed under Section 73(2) of the Finance
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was imposed under Section 78 of the Finance Act, 1994 alongwith option for

reduced penalty under proviso to clause (ii). Penalty of Rs. 10,000/- was imposed

under Section 77 of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal.

6. Hearing in the case was held on 22.04.2024 virtually. Shri Smit Bhavsar

appeared on behalf of the appellant for the hearing. He requested for condonation

of the delay. Further, he requested time till 26th April 2024 to make additional

submission.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during the Personal Hearing and the

material available on records. It is observed from the records that the present

appeal was filed by the appellant on 29.09.2023 against the impugned order passed

dated 31.01.2023, reportedly received by the appellant on 04.09.2023. As claimed

by the appellant, an unusual delay was observed between the date of issue of

impugned order and the date of communication claimed by the appellant. In order

to verify the said delay, letter dated 22.11.2023 and reminder email dated

25.04.2024 & 26.04.2024 were forwarded to the jurisdiction office requesting

them to confirm from their records. The jurisdictional Office i.e CGST, Division­

Gandhinagar replied vide e-mail dated 26.04.2024 from their e-mail

gnr.cgstgnr@gov.in, wherein they informed that:

•.. 010 was served by Superintendent Range III Office on dtd. 15.02.2023 to

Shri Burty Datwani ofMs. New Randhawa Roadlines. On receipt of recovery

letterfrom this office, CA Shri Smit Bhavsar contacted this officefor copy of

010, when this office showed him copy of above mentioned

acknowledgement, he told that that employee left thejob and never told about

this 010. Hence copy of OIO given to him on dtd. 04.09.2023 again. Both

acknowledgement dtd. 15.02.2023 and dtd. 04.09.2023 enclosed. "

7 .1 This is a peculiar case looking at the circumstances of the case, the original

OIO was received by the employee of the appellant who left the job and also did

not inform the appellant about the OIO. So effectivdy the appel.la~~he

communication. Had the appellant got the commumcat10n, rece!Yfb, e~l,.r;
Page 5 of 7 \~'(;;.,,;, · -~f .f
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is no reason to believe that the appellant would not have filed the appeal timely. ~

When the recovery notice was received by then, they immediately approached the

office for getting copy of the OIO. They received the copy of the OIO on

04.09.2023 and filed the appeal on 29.09.2023. Looking at the facts and

circumstance of the case, the appeal is considered to have been filed within the

stipulated time limit.

8. I also find that the SCN was issued merely on the basis of third party

information provided by the Income Tax Department and the impugned Order has

been passed ex-parte. Since the appellant were not even get an opportunity to

appear before the adjudicating authority to defense their case, therefore, in the

fitness of things & in the interest of natural justice, I am of the considered view

that the case is required to be remanded back to the adjudicating authority so that

they can evaluate the appellant's claim following their submission and decide the

case afresh accordingly.

9. I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-novo adjudication following the principles of natural

justice.

10. sftmi ta af RR +&sf# Rqzrt 94taala [au srar?]
The appeal filed by the appellant stands disposed of in above terms.

fl ctH fi:I ci/Attested :

3a
atnu
3rflra (er4ea
fl st gr],lIsr

ByREGDISPEED POST A/D

To,
Mis New Randhawa Roadlines,
Plot No. 159/2, Outside Nana Chiloda Ring Road,
NH 8, Valad, Gandhinagar, Gujarat- 382330.

Page 6 of 7
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Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy /Asstt. Commissioner, Central GT, Division-Gandhinagar,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

ofOIA onwebsite.

6Guard file.

6. PA File.
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